ECONOMIC AND SOCIAL RIGHTS IN BRITAIN 

It is increasingly accepted that social and economic rights are integral to modern democracy. In the Democratic Audit framework for auditing democracy and political freedom, the promotion and protection of economic, social and cultural rights is as integral to the overall concept of democracy as civil and political rights; and this framework has been used now in 18 nations around the world for assessing the quality of their democracy.

Our own government recognised the importance of civil and political rights when it incorporated them into British law in the 1998 Human Rights Act. However this Act is only a start.  Legislation alone is not enough. People must also have the means and the confidence to use their civil and political rights if Britain is to become a fully inclusive democracy in which everyone has the opportunity to participate in the decisions that shape their lives.

Poverty, poor education, insecure and badly paid work, homelessness, social and economic isolation - conditions like these prevent or inhibit people from exercising their civil political rights and from being active participants in our democracy.  They prevent democracy in the UK from developing fully.

      

It is economic and social well-being that creates self-confident citizens who are capable of playing their part in democratic life.  Many people in the UK do experience that well-being, but millions have little or no hope of ever doing so.  For half a century governments have legislated to improve the well-being of the people, but major inequalities remain. It is time to move beyond what governments are willing to do for people and to give people and communities a real opportunity to improve their own lives.  We can do this by giving them enforceable rights to the basics of modern life. 

What are the basic economic and social rights? The UN International Covenant on Economic, Social and Cultural Rights expects states such as Britain to protect: equality between men and women, the right to work, the right to form and join trade unions, the rights to food, clothing, housing, social security, health, education.  The UK has signed that UN Covenant but we do not live up to it.  Obviously civil and political rights can and do play a part in securing economic and social well-being, but they only have a very limited effect.  To make them effective in our case, they have to be complemented by economic and social rights. 

In other words, civil and political rights, and economic and social rights, are indivisible, as the UN Declaration on Human Rights asserted in 1948.  That idea went out of fashion for various reasons, mostly as a victim of the Cold War, but it is now gaining ground, often in quite surprising quarters. The government here has stated: "The choice between economic, social and cultural rights and civil and political rights is a false one…Unless people have adequate access to food, shelter and healthcare they will never be able to enjoy the full range of civil and political rights."  But that view, from a Foreign Office document, is for foreign consumption only. Britain’s political and judicial establishment is hostile to any such idea in this country. 

Popular demand for economic and social rights

The Joseph Rowntree Reform Trust’s ‘State of the Nation’ poll series has found that social justice is second only to freedom in people’s view of what is important for democracy. Both those attributes stood out far above all the others - people wanted them both together. Asked then whether they wanted a Bill of Rights in the UK, and critically, what they thought should be in it, large majorities of people wanted a Bill of Rights – almost 80 per cent of respondents in the mid-1990s.  What should it contain?  Large majorities chose civil and political rights, free speech, privacy, fair trial – all of which are now incidentally being eroded under counter terrorism laws.

But people also chose economic and social rights - rights to free hospital treatment at the point of need, to join a trade union, to go on strike, to abortion, to re-housing for homeless people.  People ranked some of those rights as high, or even higher, than civil and political rights.  They saw economic and social well-being as an important part of our democracy and they wanted to have the economic and social rights that could make it possible. 


The hostility of the political class
      

There is however a major obstacle to realising such rights in the UK.  Ministers, civil servants, judges - the political class if you like - do not only refuse to regard civil and political rights and economic and social rights as equal and indivisible, but they are actively hostile to the very idea of having economic and social rights in the UK. Basically they believe that such things belong in the political domain, the stuff of public policy determined, as they see fit, by elected governments. 

The politicians argue that introducing economic and social rights would simply empower the judges who would substitute their own policies and priorities for those of the government.  Politicians and judges agree that the courts are not competent to take decisions on public policies and the way that resources are allocated between competing claims.  They also agree that social and economic rights are too vague to be justiciable. 

There is another obstacle to legislating further for economic and social rights – the power of the industry and business lobby that is opposed to measures to strengthen trade union and workers’ rights.  The Labour government has endorsed this opposition and the two major parties are also opposed to EU moves towards economic and social rights.

The role of the courts

The judges are cautious about being drawn into the political arena and second-guessing governments and public authorities. In this sense, the principle of judicial deference is sound. 

      

At the same time, the idea that the courts should not interfere, that the political and public space is a judicial no-go area, is not sound at all.  The courts are there for the benefit of the people. The rule of law should run everywhere.  But ministers don’t like it when they find that they are not above the law. They claim additional privilege on the basis of having been elected, even though it is invariably on a minority of the vote at election time (if at all). But even huge popular majorities would not justify elevating them above the rule of law, for example, to oppress minorities, privilege others, pursue unjust or biased policies.

But yet we hear the same rancid complaint every time the courts rule that laws or policies are unlawful. Look at the outrage over the courts’ rulings on civil and political rights since the War on Terror was embarked upon – from David Blunkett to Tony Blair to John Reid.  Earlier still, Conservative ministers protested when the courts began to subject government decision making to judicial review.  Such complaints transgress conventions against public criticisms of the judiciary from government as they plainly challenge the principle of the independence of the judiciary. The judiciary in the UK is strongly independent in attitude, but there is no doubt that the judiciary as a whole is inhibited about “trespassing” in the political domain.

On one level these arguments are plausible, after all - who would not choose elected ministers over unelected judges?  These arguments are mistaken and in part ill-founded (ministers are not elected; they are all appointed, and some have not even been elected as MPs).   

Obviously it is not the function of judges to make political decisions. Their job is to apply the law, that job is their anchor.  The point about framing economic and social rights in law, as with civil and political rights, is that you are determining a principle – you are providing a public and broadly consistent anchor for the courts to dispense justice between the state, authority, individuals, groups, and the people.  You are giving the judges a set of rules for decision making.

Of course, there is a lot of discretion for them to interpose their prejudices or preconceptions if they wish.  But even so, the laws governing economic and social rights in such vital areas would be more principled, more open and more consistent than the rules of modern party political policy making that determine people’s life chances today. 

The changing priorities of the political parties

The political parties in the UK do not have an anchor, or set of rules, of this kind.  You will not find it in their ideology these days or in their manifestos.  We live in an era where the main parties have no such roots; triangulation rules. All the parties have abandoned the idea of universal state provision for basic social and economic needs.  

There is no doubt that Labour governments since 1997 have striven to improve the conditions of life for poor people and to raise the quality of public services.  But their attempts to do so have been qualified by their over-arching strategy to inhabit the ‘middle ground’ – that is, broadly, to keep the middle classes and business on side.  Thus the reliance on means tests, funded in part by ‘stealth’ taxes, rather than universal measures.  Thus the emphasis on health and education, two public services on which the middle classes rely – and two services for which ministers seek to maintain middle class support. Thus, by the same token, the neglect of social housing.  Thus the withdrawal from fully funded social services and mental health.

The danger is that those people in communities who depend on that public provision are left in the cold.  If you like, the parties woo Mondeo Man but they don't woo Dagenham Woman, they don't woo M-Reg Man.  There is a huge bias in the way our politics work.  Giving neglected people economic and social rights can begin to redress the balance.

How can the courts rule on economic and social rights?

But how would this legal anchor work?  The first question is: are social and economic rights justiciable?  Here, it important to distinguish between the two main types of social and economic rights. The first type can be resolved by the courts much as civil and political rights may be, and indeed they often overlap with political rights. Some are already enforceable, to an extent, in the UK, and some are not.  These are rights, for example, not to be evicted without due process, or the right to go on strike without losing your job. They are rights that do not involve major issues of public investment.  

Then there are, in a sense, ‘bigger’ rights that cannot be resolved in this way.  These rights depend on public policy and public resources, such as the right to housing or social security.  These rights cannot be immediately realised in the courts in the way that most civil and political rights can.  It is true that few, if any, judges understand the wider social and economic issues that lie behind them.  (Actually most politicians do not understand them either but you will not hear that said.) 

So how then would the courts deal with these complex issues?  Well, a process for adjudicating upon these wider social and economic rights in the courts has been developed under the International Covenant. The rule is that these rights should be progressively, not immediately, realised.  In other words, states that are signed up to the Covenant, like the UK, should have in place policies, programmes, and resources that could, over time, make these rights universally available to their inhabitants.  If they do not have the resources, as many states in the world do not, then they should allocate the maximum resources that they can afford. 

Precisely because such cases involve the allocation and availability of resources and require expert evaluation that the courts do not have, the courts would have to be asked to take on a broad form of judicial review.  This would involve them looking behind an individual case to assess whether or not the authorities are on their way to realising that broader right in question in the light of the maximum resources that are available. 

The political classes argue that such processes are beyond the capacity of the judges – and that these ‘bigger’ rights are therefore not justiciable.  But the courts in South Africa, where there were similar misgivings, have proved capable of adjudicating on economic and social rights which are made enforceable under the South African constitution.  Of course, considering these wider issues would require the courts in Britain to do more than they have traditionally done. They would be judging the legality and rationality of public decision making.  This would mean drawing more from the facts of the case in front of them; they would have to get the government or local authority involved to explain the decision more thoroughly; they would have to enquire into the human rights merits of the decision in question, not just the decision itself.  This is something that the courts are already beginning to learn to do under the Human Rights Act. It’s happening very slowly, but it is taking place.

The other argument against creating enforceable economic and social rights is that the judges and courts will be drawn into political controversy.  However this is already happening under the Human Rights Act, where the courts are involved in highly sensitive political issues thrown up by the government’s counter terrorism measures and their compatibility with the European Convention on Human Rights.

Here we get the same old argument from politicians who are slow to adapt to the demands of modern democracy: unelected judges have too much power over elected politicians. But who should we choose to safeguard our liberties:  a politician driven perhaps by expediency and even considerations of electoral gain or personal ambition; or judges constrained to act proportionately according to a set of carefully framed rules?

Making room for people to participate

So far as economic and social rights are concerned there is another dimension to this age-old argument about elected politicians and unelected judges. Part of the argument for introducing social and economic rights in the UK is that we would thereby give ordinary citizens more power over the politicians who govern them and speak in their names.  

In other words, economic and social rights would act as levers for the people. They would give people something they can grasp and utilise to gain leverage over the democratic and political processes and to try and secure the decent homes, effective health-care, a good education, dignity at work, and so on, to which they aspire and that is consistent with the aims of the International Covenant   

At the moment the political processes ignore too many people, especially if they do not fit into the narrow frame to which the political parties of this country now address themselves.  Social exclusion is too often political exclusion as well; and those who suffer from it need wider opportunities to pursue their own well-being. Giving the courts the power of decision over social and economic rights also gives people the opportunity to participate in securing them for themselves, indeed, participation is essential to the International Covenant’s framing of economic and social rights.  

